CHAPTER 11

With a Mighty Hand: Judaic Ethics of
Exercising Power in Extraordinary Warfare

JONATHAN K. CRANE

The Haggadah Jews read at Passover retells the liberation of the Israeli people from
Pharaoh’s enslavement. The repeated refrain “with a mighty hand, an outstretched arm
and awesome might, signs and wonders”" refers to God’s intervening power during this
struggle. The Haggadah links this phrase to the ten plagues that were intended to spark
terror in the hearts of Egyptians in general, and Pharaoh in particular. This was a threat
purported to generate a change in national policy: to release the people of Israel from
the horrid conditions of slavery.”

However successful the liberation movement for the people of Israel may have been, the
deliberate and supposedly legitimate use of violence over the Egyptians raises a formidable
question. For this chapter’s purposes, we conceive “terrorism” as “the intentional use of,
or threat to use violence, against civilians or against civilian targets, in order to attain
political aims; > should we infer that Passover celebrates terrorism? But this assumption
is not accurate, because it was God who enacted the plagues, and not humans. Hence, if
any terror is to be inflicted, is it to be done only by divine hands, and not by human hands?

This would contrast sharply with what the broad history of humanity attests and
recent years witness, because humans do bloody their hands in terror-inducing activity.
Moreover, on the one hand, but terrorism may have at one time been relegated to the
murky edges of conflicts in today’s world, terrorism has become a central strategy and
an essential tactical maneuver for some parties. On the other hand, just as the shape,
scope, and damage of terrorism has changed through centuries of human warfare, so too
have defenses against terrorism been adjusted to better protect certain populations. There-
fore, studying terrorism from a Judaic perspective is particularly challenging, not only
because assessing the Hebraic tradition is a complicated task, but also because “terrorism”
potentially encompasses different activities, which is intertwined within the broader ques-
tion of justifiable warfare. The aim of this chapter is to provide a clearer vision of these
controversial issues by examining different angles of terrorism from a Judaic standpoint.

This chapter reviews Judaism’s rich and variegated textual traditions in search of meth-
odological approaches to this sensitive issue. It then turns to practices (hypotheticals)
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drawing loosely on contemporary events in the Middle East in an attempt to render Jewish
principles relevant in addressing modern concerns regarding legal constraints in armed
conflict.

MODERN JEWISH THOUGHT ON VIOLENCE AND WAR

Our method of analysis sidesteps two practices found in the vast majority of modern
Jewish thought on violence and war in general. The first is the invocation of certain
principles, and the second is the exploration of the categories of war.

In regards to the first practice, we attempt to avoid wrestling with Judaism’s nuanced
and sometimes contradictory legal and ethical positions on modern armed conflict.
Modern authors often invoke general principles in support of one position or another,
following an eclectic approach, which enables them to elide textual difficulties.* We argue
that this practice of using principles to constrain or expand religiously sanctioned forms of
exercising military power in defense against terrorism silences vast swaths of the textual
tradition. A more sophisticated approach is needed to make sense of problematic texts
and to argue how and why these positions do not, or ought not, shape national defense
policies. Otherwise, the positions publicly advocated represent only a slim and biased
portion of the Judaic tradition.

The second practice often found in modern Jewish scholarship on these topics is a
full analysis of the traditional categories of war. Though it is a fascinating discussion
and worthy of further exposition, it is not our central concern here. It may be helpful, how-
ever, to be familiar with the basic rubrics of Jewish thinking about warfare. The textual
tradition explicitly mentions three categories of war: (1) Milchemet reshut are discretion-
ary wars deployed for the aggrandizement of political leaders’ reputation or geographic
expansion of a polity; (2) Milchemet mitzvah are commanded wars like defensive warfare;
(3) Milchemet chovah are obligatory wars and are also defensive in nature.” We also
suggest that there is a fourth category of war which is not explicit in the texts: (4) milche-
met asur—forbidden warfare, which ought not be fought. For this chapter’s purposes,
our discussion is of ‘defensive warfare’ tactics, which uniformly fall under the rubric of
commanded wars (milchemet mitzvah).

Hence, this chapter probes texts, both legal and ethical in orientation, in search of a
Judaic perspective on how best to defend against contemporary terrorism. After glancing
at the paradigmatic biblical case of terrorism, we explore other methodological challenges
in speaking about terrorism from within the Judaic tradition. We then contextualize
the rest of the discussion in what is called extraordinary warfare, meaning the military
struggle to defend against opponents employing illegitimate means such as terrorist
tactics. The bulk of this chapter surveys two levels of defense in extraordinary war: stra-
tegic and tactical. Of the former, attention is given to proportionality, privileged spaces,
and privacy. Of the latter, two levels (collective and individual) of punishment subdivide
into permitted and prohibited tactics. After briefly highlighting shared themes with other
religious traditions, the conclusion emphasizes Judaic ethical difficulties in thinking about
and exercising power when defending against modern terrorism.

THE CONCEPT OF TERRORISM IN THE JUDAIC TRADITION

Let us first describe a Judaic perspective of events which closely resemble today’s
concept of terrorism, that is, deliberate human attacks against civilians. A biblical
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example—the story of Amalek and its attack on Israelites—will allow us to understand that
there are important moral and spiritual components to be considered in conjunction with
the physical and legal aspects of surviving terrorist attacks.

In the wilderness at Rephidim, the tribe of Amalek launched a surprise and unprovoked
lethal attack against straggling and defenseless Israelites trudging through the desert.® The
text does not express why Amalek attacked the Israelites, but we can surmise that it was
done to assert political and military dominance by means of intimidation. Centuries later,
the prophet Samuel enjoined King Saul to exact a penalty against the tribe of Amalek for
this assault: “Now go, attack Amalek, and proscribe all that belongs to [that people]. Spare
no one, but kill alike men and women, infants and sucklings, oxen and sheep, camels and
asses!”” When Saul did not fully carry out the command, Samuel rebuked him. Samuel
reminded Saul that as sovereign over Israel and on a mission enjoined by God, Saul’s obedi-
ence to God took precedent over petty political concerns like people wanting war spoils.®

A superficial reading of these accounts suggests that Amalek conducted a terrorist
attack. The Israelite response can be rightly understood as proper defense. But a lengthier
look at the case is necessary, for it raises serious issues about terrorism and the conditions
according to which it should be counteracted. A more elaborated argument would entail a
discussion about the applicability of statutes of limitations, the rightful authority to exact
punishment, the strategic and tactical extent of that punishment against people and nonhu-
mans, the balancing of countervailing (political) interests, and the issue of accountability.

More important than those caveats are the theological implications of this case.
Whereas Amalek attacks without cause and ought to be militarily defeated, the key point
is that such defense is neither solely in human hands, nor is it done exclusively for human
purposes. Though the Israelites do the actual battling against Amalek, their fight is part of
God’s war throughout the ages as it is God who will blot out the memory of Amalek from
under heaven.” It is God’s eternal task to eradicate humanity of Amalek (e.g., terrorism),
just as it is humanity’s responsibility to secure themselves against terrorists.'®

METHODOLOGICAL ISSUES

The example cited above clearly shows that a comprehensive approach to terrorism
from a Judaic perspective requires a combination of laws and ethical principles, all
couched in a theological paradigm. There are difficulties in reading the Jewish textual
traditions in light of today’s armed conflicts and, as we have seen, superficial readings
render misleading conclusions. Therefore, it is necessary to address some methodological
concerns before attempting to examine practical hypotheticals of modern day conflicts
from a Judaic perspective. In this chapter, we draw attention to four specific methodologi-
cal challenges: (1) the general geopolitical and historic context, (2) Israel’s existence,
(3) internal extension, and (4) external extension. The meaning and boundaries of each
of these issues is discussed as follows:

General Geopolitical Context

Contemporary Jewish scholars must contend with the fact that the bulk of Judaic liter-
ature comprising normative laws and ethical principles, especially on warfare, emerged
in geopolitical worlds radically different from today.

For example, the notion of sovereignty is particularly troublesome. Though some
materials originated in (or speak of) a Jewish monarchy sovereign in a circumscribed
location, the majority of the texts were written in, to and for situations when Jews were
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not burdened with political sovereignty.'' In regard to military conflict itself, Jewish
governmental monopoly on violence as a form of conflict mediation was confined to
periods of Jewish geopolitical dominance. Those periods, however, were quite a long
time ago, ending with the Roman conquest of the Hasmonean Kingdom in 37 BCE.
The strategies, tactics, technologies, and materials of warfare during those periods differ
radically from our contemporary circumstances and, consequently, do not comport to
modern legal instruments or sensibilities.

Although it would be easy to dismiss these texts for their ancientness and outmoded
character, this would silence the Judaic tradition that has nonetheless survived innumer-
able conflicts and has much to say about conflict mediation generally. So, despite these
historical differences between the texts’ times and today, reading ancient texts as if they
and we exist in the same geopolitical context helps to produce a longitudinal and cohesive
conversation in which we can participate.

Israel’s Existence

On the other hand, importing ancient legal and ethical texts as unimpeachable rulings
for modern warfare begs the question especially in regard to Israel. Some modern scholars
equate modern Israeli popularly elected leadership to the ancient divinely appointed kings
or to the Sanhedrin, a court of rabbis elected by their peers. In so doing, they render
modern Israeli governments accountable to ancient halakhah—Jewish law. '? Others
apply halakhah directly to Israel generally without questioning if this comports with
Israel’s legal self-conception.'?

Israel makes our conversation problematic to the extent that it influences Jewish
self-perception. This, because some Jews (and gentiles as well) think that the state’s
exercise of power is synonymous with the exercise of Judaism. This fallacy, however,
ignores the fact that Israel does not see itself bound to the Judaic tradition. In fact, it
functions as most other nation-states and should be understood as such, and not as a
Jewish polity incomparable to others.'* What Israel does or does not do militarily in
defense against terrorism, be it from Jews or gentiles, has little bearing on or reflection
of Judaic textual traditions or normative Judaic sensibilities."”

Because the government, judiciary, military, and even nongovernmental organizations
all understand Israel to function independent of halakhah, we cannot conclude that
Israeli governmental policy or military behavior is tantamount to Judaism. So, as to avoid
ambivalence, apologetics, or criticism of official IDF (Israeli Defense Force) policies and
practices, and because this chapter seeks a Judaic perspective on terrorism, we bracket
them out here so as to focus on the Judaic tradition.

Internal Extension of Halakhah

A third methodological concern is internal to halakhah itself. Is it reasonable to elabo-
rate internal analogies in order to apply the Judaic tradition to today’s issues? To what
extent can laws explicitly discussing actions in one arena be applied to actions in another?
More specifically, are a/l rules pertaining to an individual automatically applicable to the
collective (and vice versa)?'® As a matter of principle, a sophisticated analysis of Judaic
laws and ethics goes to great length to discuss them according to their arenas without
extending them to others. There are, however, exceptional cases in which concepts, laws,
and procedures can be instructive by analogy. In these instances, a sophisticated approach
applies such analogies only to comparable arenas in which they are found.
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External Extension of Halakhah

How does halakhah, a mandatory legal system enjoined upon Jews, apply to gentiles?
Certainly, many laws on armed conflict speak of Jews warring against gentiles. But what
of laws about Jews in conflict with fellow Jews—can these be applied to gentiles?
Conversely, to what degree is it reasonable to ask or require a gentile to comport with
Jewish law?

A possible solution is that Jewish perspectives about warring with gentiles should
be confined only to those laws explicitly mentioning gentiles. Such an approach unneces-
sarily curtails the breadth and depth of Jewish legal and ethical thinking about war and
terrorism. On the other hand, inasmuch as halakhah and corollary ethical principles
enable human beings to be ever more holy as God is holy, perhaps it is reasonable to
extend Jewish law and ethics to gentiles. This theological argument, however, can be
easily undermined by claims of paternalism and colonialism, particularly because gentiles
are not expected to uphold the entirety of the halakhic system.'” This concern comes
to the fore especially on issues of personal status (i.e., birth, conversion, marriage,
and burial).

However, on issues of war and peace, and to the degree that the Judaic tradition
conceives all humanity—Jews and gentiles alike—obliged to uphold at least general
moral standards, the issue of external extension does not require curtailing our study only
to those texts explicitly mentioning gentiles. Instead, because terrorism is a mode of
conflict prosecution that any group or individual, Jewish or gentile, can employ, this
external challenge is put aside so as to consider the broadest scope of Jewish thinking on
these issues. Hence, although we acknowledge there is a great amount of disagreement
on the applicability of halakhah to gentiles, this chapter is based on the assumption that
the Jewish tradition knows no general boundaries in this respect on this issue.

All the arguments expressed above make clear that this is a theoretical exercise. It is
hypothetical, inasmuch Jewish law is not currently binding upon any military in the world
today. What would a military force do in the face of terrorism if indeed it were bound by
Jewish textual traditions? It is to this question we now turn.

CONCEPT OF EXTRAORDINARY WARFARE FROM
A JUDAIC VIEWPOINT

For all intents and purposes, the following discussion assumes /ora’at sha’ah—a state
of emergency—Ilike war. In regard to warfare generally, the Jewish textual tradition offers
a broad array of material discussing jus ad bellum as well as jus in bello issues. In other
words, the tradition constructs standards that must be met prior to engaging in war with
rightful opponents, and certain strategies and tactics are proscribed and others permitted
during the execution of different categories of war. An important restriction exists here.
This chapter’s concern is not normal warfare but extraordinary warfare. Extraordinary
warfare is for our purposes the military struggle to defend against opponents employing
illegitimate means such as terrorist tactics.

This premise has critical theoretical and practical consequences. Major assumptions fall
by the wayside in extraordinary warfare. For instance, who combatants are is blurred. In
earlier eras, differentiating military personnel from noncombatants could be done with a
quick glance at an individual’s garb. Today, even invasive scans cannot pinpoint precisely
who considers him- or herself militarily involved in a conflict. Similarly, 2ow people fight
has also changed. Prior rules and guidelines for strategies and tactics no longer adequately
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describe or predict contemporary violent conflict behavior. Moreover, though the reasons
why people take on certain risks, especially lethal ones, are not all new, the prevalence
of certain rationales, like religious fundamentalisms and hyper-nationalisms, marks a
different tenor in modern warfare than found previously.

Altogether, these novelties challenge whether traditional Jewish legal and ethical texts
on warfare can and should be applied, by analogy or by extension, to contemporary
warfare. How does the Judaic tradition contend with extraordinary warfare? The Book
of Maccabees tells us. When Mattathias and his friends learn that coreligionists are being
slaughtered by gentiles because they refuse to fight on the Sabbath, they cry: “If we all do
as our kindred have done and refuse to fight with the gentiles for our lives and for our
ordinances, they will quickly destroy us from the earth.” The group quickly concludes:
“Let us fight against anyone who comes to attack us on the Sabbath day; let us not die
as our kindred died in their hiding places.”'® Whereas the bible describes the community
making this policy decision, Josephus, the early historian of Jews, shifts the emphasis onto
the figure of Mattathias himself."’

Prior to this attack, the rule was that no Jew could carry a weapon on the Sabbath, which
obviously rendered the Jewish community militarily vulnerable at least one day a week.
This policy reflects early rabbinic opinion that one’s business travels and a community’s
military campaign (also requiring travel) must be planned so as to protect the Sabbath.°
Like boats at sea, wars already begun need not stop for Shabbat; yet normal wars cannot
begin on Shabbat.

The significance, therefore, of the Macabbees narrative lies on the textual acknowledg-
ment of the alteration of the old rules of warfare. The narrative highlights conflicting criti-
cal values: the rule of (old) law on the one side and the needs of an immediate emergency
situation on the other. What we learn is that the Judaic tradition has considered the case
that in certain circumstances even the rules of warfare may be bent or abandoned so as
to preserve the public body.*'

Not only can the rules of war be changed, those very innovations emerge from a delib-
erative and inclusive process instead of dictatorial authority. In those times, people could
consider their options and discuss them with each other. But the nature of extraordinary
national emergencies, ancient and modern alike, may preclude meaningful and inclusive
deliberation. Hence, Jewish sages throughout the centuries declare that defensive wars
are milchemet mitzvah (commanded wars), and that Jewish leaders have the prerogative
to make unilateral decisions on behalf of the community.**

Now we know that laws of warfare may be bent in order to best defend the community
from belligerent opponents. But, who is a legitimate military opponent? The use of lethal
force is not sufficient to constitute a combatant.®> A distinction should be made between
legal and illegal combatants. A legal combatant is one who rightfully employs lethal or
injurious force, like in a normal war setting. An illegal combatant is one who unrightfully
uses lethal or injurious force regardless of context. This definition differentiates someone
using force in legitimate self-defense from a suicide bomber, i.e., a terrorist. Though the
Judaic tradition grants some flexibility when dealing with illegal attackers in principle,
there are also real boundaries of what is and is not acceptable defense.

STRATEGIC PRINCIPLES

The strategic level addresses general guiding principles that shape the motive, nature,
and scope of specific actions. The principles assist leaders in making decisions to the
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degree principles demarcate boundaries of appropriate behavior outside of which actions
are considered illegal or immoral or both. Regarding extraordinary warfare, the Judaic
tradition raises three general principles of concern: proportionality, privileged spaces,
and privacy. Each of these principles hones the development of specific tactics that will
be discussed below.

Proportionality

Judaism acknowledges the principle of proportionality, at least in the realm of self-
defense.®* The central tenet of the principle of proportionality is inevitability. An unin-
tended result from a particular maneuver, davar she eino mitkaven, is permitted as long
as that result is not inevitable.?® If, however, that double-effect will necessarily ensue,
and if that double-effect is itself a forbidden act, then the initiating maneuver itself is
prohibited.*® This principle is important and has many potential applications.?’

Related to proportionality is the rationale of vengeance or retribution, that is, reactive
defense. The vast majority of Jewish scholars acknowledge that defensive wars are by
definition commanded wars (milchemet mitzvah), and that commanded warfare is the only
operable legal category of warfare today.>® This is generally so today inasmuch as the
Nuremburg judgments consider aggressive war to violate international law and defensive
war does not. The Jewish tradition explicitly addresses the question of permissible
defense, though it provides different—even contradictory—ways with respect to the level
of harm that can be inflicted.”

A last comment should be made about preemptive defensive wars. Not all defensive
wars are technically reactive to an initial attack. The Jewish tradition does permit antici-
pating an attack and preemptively disarming an imminent threat.>* Once again, the
proportionality principle is relevant. Anticipatory defensive attacks must be only as intru-
sive as is necessary to defuse an imminent threat. Excessive force is prohibited even in
the face of extraordinary situations.’’ Disproportionate defense, whether reactive or pro-
active, is overwhelmingly discouraged within the textual tradition.

Privileged Spaces

Turning to the battlefield itself, the Torah recognizes that warfare occurs in both rural
and urban settings. But, are there privileged spaces within these combat zones? Are there
locations in which fighting must not happen? In this respect, the tradition provides impor-
tant insights with respect to the immunity of criminal prosecution and punishment in
religious shrines, and the invulnerability of criminals in shelter cities.

Are religious shrines protected places? The trajectory of biblical and rabbinic thinking
on this matter arcs from the affirmative to the negative. From as early as the revelation
at Mount Sinai, altars offer asylum for anyone but willful criminals.’> Someone who
inadvertently killed another could ostensibly exit the jurisdiction of the profane world
by entering an altar and touching it.** Finding sanctuary in an altar, known as ‘grasping
the horns of the altar’ (yechazek b’karnot hamizbeach), was a protection upheld as late
as King David. His son, Solomon, however, recognized this institution’s potential threat
to civil authority, and shifted the jurisdiction of the profane world to reach even to the
altar to pursue criminals as well as political dissidents.>* When Solomon built the Temple,
he ruled that only priests could enter the innermost shrines. Laymen, especially criminals
of any sort, could not find sanctuary there.*® By the Second Temple period, the idea of
the shrine offering asylum no longer appeals because it renders any refugee subject to
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the death penalty.>® A third century halakhic midrash reiterates the biblical rule that
willful criminals can find no sanctuary at the altar.’” And the Talmud a few centuries
later asserts that even priests guilty of crimes cannot find protection within the
Temple.*® It follows from this historical arc that religious institutions today do not
offer special protection for people, whether priest or layperson, legal combatant, or
terrorist.

Yet the idea of protected locations was generally not obliterated. The Torah commands
the establishment of cities of refuge (‘arei miklat—asylum cities) to which certain
classes of criminals can flee and be protected from punishment.*® Blood redeemers, those
permitted by law to avenge a wrongful death, are not allowed into these cities to pursue
guilty criminals. Instead, criminals can live freely within the confines of these cities;
moreover, they should be provided means of livelihood while there.*® If criminals
exit these cities within a particular time period they are no longer protected and can
be avenged by blood redeemers.*! Not every criminal is afforded enduring protection
within these cities. Only those who inadvertently killed someone may obtain such
asylum.*?

Historically, the institutionalization of asylum cities was well entrenched by the
First Temple period. Later biblical texts about Israel’s restoration (like Ezekiel), however,
do not mention cities of refuge, possibly because the institution of blood redeemers was by
then virtually eliminated and made asylum itself obsolete. Though the idea of privileged
location persists within the Judaic textual tradition, the historical practice of this institu-
tion faded.*> Whereas shrines in particular and cities in general no longer afford protection
during wartime, the only space possibly endowed now with sancta contagion is a hospital,
although this may also be debatable.

Privacy

Another dimension related to privileged spaces is privileged information. The Jewish
tradition frames this topic in the form of personal privacy. The idea of personal privacy
and the attitude that privacy ought to be protected are, at least biblically, ancient, and
universally applicable. This is well symbolized in the story of Noah’s nakedness and his
reaction to the disrespectful attitude shown by his son Ham.** Just as information regard-
ing the body is privileged information, so too are the happenings in a private home.*
Privacy of home life enjoys a priori protection and can be compromised only by the
consent of the individuals whose privacy would be affected. In regard to information
outside the bounds of a home, letters may not be read without permission, and even
accidentally opening letters is considered criminal.*®

In brief, private information is privileged information and is not available for public
scrutiny, unless and only if the persons involved give their consent. Extrapolating from
these texts, it is possible to say that public policies circumscribing civil liberties of privacy
(like wire-tapping) are possible only to the degree they are explicitly endorsed by the
affected public themselves.

A final caveat is necessary. These strategic principles of proportionality, privileged
spaces and privacy, offer guidance for mediating violent conflicts. They do not, however,
address the legality or morality of specific actions. Their purpose is to provide an over-
arching moral and legal framework within which political and military leaders can assess
which maneuvers best reflect Judaic values. Given these guidelines, it is therefore incum-
bent upon modern leaders to choose the most efficacious tactics appropriate for particular
conflicts. It is to these particulars we now turn.
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PRACTICAL HYPOTHETICALS: COLLECTIVE AND INDIVIDUAL
PUNISHMENTS

Two levels of tactical responses to contemporary armed conflict are considered here.
On the level of collective punishment, the general issue relates to holding responsible a
community as a whole for individual terrorists” actions. Such tactics deliberately involve
people who are not terrorists, and property that does not belong to the wrongdoers them-
selves. In this respect, several questions become relevant: what can Judaism say about
detaining family members of terrorists, destroying property associated with terrorists,
and destroying livelihoods of communities surrounding terrorists? Next, at the level of
individual punishment, the focus is on the terrorist: what can Judaism say about interrog-
ation, torture, and the value of information gathered thereby?

Collective Punishment: Individual Versus Collective Responsibility

Is it possible to hold a community responsible for some individual’s—terrorist—crime?
Some contemporary scholars endorse this notion,*’ relying on interpretations of the story
of Simeon and Levi killing inhabitants of Shechem in retribution for the rape of their sister
Dinah.*® Perhaps they reach this conclusion from a premodern assumption that the acts of
an individual can be attributed to the whole community or nation.*” On the other hand, a
different interpretation emphasizes pursuing communal honor after someone has been
shamed.>

Both approaches nonetheless impose the guilt of an individual criminal upon the
collective. Though both rationales emerge from aggadic, or literary, material and not
halakhic or legal material and we may be tempted to disregard their legal merit altogether,
we cannot completely ignore the fact that they are employed by contemporary scholars to
justify intentional collateral damage. The issue at hand is less the material these arguments
depend on, and more the legal principle of punishing people for a crime they did not com-
mit.>! To illustrate, idolatry is a biblically based capital crime for which a whole community
and its environs may be punished.’” Some sages say that collective punishment is justified
because some people enticed others to idolatry, while others wonder whether this truly
means every person in the suspect town deserves such punishment.>® Either way, it would
be difficult to argue that the Judaic textual tradition prohibits collective punishment for an
individual’s crimes.

Contrast this with a countervailing biblical principle that each person individually
accrues legal and ethical culpability regardless of what others in a community or family
have done. For example, Abraham challenges God’s plan to destroy Sodom by holding
God accountable to the standards of justice God seeks in humanity.>* Whereas here the
tradition acknowledges the theoretical principle of collective punishment with the
assumption that God is the only one who may enact it, its practical application may be
applied only upon a collection of guilty persons. Even God must preserve the innocent
from amongst the guilty. This principle of individualized punishment is clearly estab-
lished in the tradition.>® From this, it is unreasonable to punish lethally family members
for the crimes of one member.

On the other hand, the tradition finds it reasonable to consider the family accountable
for the moral upbringing of that wayward member.’® This punishment, however, is to be
nonlethal so as to teach a lesson to the erring individual, to the criminal’s family members,
as well as to surrounding neighbors. Obviously this does not mean that arbitrary or
punitive detention or punishment is obligatory; it merely establishes permission for this
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particular tactical maneuver. Rigorous calculation may show that nonlethal collective
punishment is neither the most effective nor efficient response to deterring or defending
against terrorists.

As is obvious, the tradition is divided in respect to holding a community accountable for
an individual’s offense. Disparate interpretations preclude a unified view on this point,
giving space for competing possibilities. A noncontroversial conclusion, nonetheless, is
plausible: holding a family morally responsible for an individual’s action, albeit a
restricted yet potentially useful tactic, is morally and legally reasonable.

Collective Punishment: Destroying Property

A different tactic of collective punishment—destroying the homes and property of
terrorists—may prove less effective against extant terrorists than for deterring others from
choosing to become terrorists themselves. Once again, there is no explicit provision in
regard to this tactic. Hence, in order to answer whether it is valid to destroy someone’s
property from the Judaic perspective, it is necessary to rely on analogies that leave consid-
erable room for disagreement.

For instance, as we have discussed above, it is reasonable to destroy belongings of a
whole family of an idolater regardless whether the family supported the idolater in any
meaningful way. Idolatry is identified and evaluated from the assumption of God’s
monopoly to determine what proper or improper worship is. Nevertheless, this line
of argumentation is problematic because it assumes that a terrorist is tantamount to an
idolater, which is not necessarily true.

On the other hand, there is also great difficulty with the fact that terrorism can be con-
ceived of as a version of conflict prosecution, alongside those modes that have developed
and been accepted by the vast majority of the geopolitical world as ‘normal’ versions of
warfare. Because there is no monopoly on how to fight conflicts, labeling one form of
conflict prosecution, or another as a perversion does little to mediate the conflict itself;
instead, it adds emotional and moral fuel to the fire.

To avoid this troublesome argument, a more useful analogy for modern terrorists is
the rodef—a criminal with lethal intent actively pursuing an intended victim. The trajec-
tory of the textual tradition asserts that Jews are not merely permitted but legally
obliged to intervene and prevent a rodef from lethally attacking an intended victim.>’
In this sense, there are several ways to conceive the destruction of the terrorist’s property
as a legitimate action. For instance, if oneself is being pursued, one is permitted to
destroy the pursuer’s property but not others’ so as to prevent the impending lethal
attack.’® Greater leniency is provided for an intervener attempting to save the pursued.”
What matters is that interveners should not be too concerned about property when their
primary motive is to save an intended victim’s life—this is the principle of pikuach
nefesh.®

Nevertheless, though the category of rodef correlates better to contemporary terrorists
than idolaters, it is not a perfect fit. One weakness is that the discussion of personally
defending against or of intervening to prevent rodfim from actualizing their lethal attack
on intended victims exists primarily in the realm of personal self-defense and personal
intervention. It may be unreasonable, therefore, to extend this analogy to undergird
national defense policies. On the other hand, at the national level, a sovereign has the right
to confiscate and destroy private property during wartime.®' The sovereign is granted dis-
pensation not to abide by the general principle of not destroying someone else’s property
to save one’s own or another’s life. Just as this applies to confiscating Jewish property, all
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the more so is it reasonable to conclude that the sovereign’s entitlement to destroy an
opponent’s property during wartime is indisputable.®?

Collective Punishment: Destroying Means of Livelihood

This leads directly to a third form of collective punishment, the destruction of livelihood.
The general principle here is the prohibition known as bal tashchit—the proscription of
wanton destruction.®> Whoever does engage in such tactics transgresses the command not
to destroy.®* For Maimonides, at least, destroying either homes or property necessary
for sustenance is prohibited. However, he submits that the punishment from biblically
sanctioned lashings should be left to the discretion of a rabbinic court. This shift suggests
that, while religiously damned before the fact (I 'hatchilah), this transgression may be politi-
cally palatable afterwards (b 'diyavad) in the eyes of a human court. We can derive from
this teaching that there is an overall prohibition of denying civilians, even those in an oppo-
nent’s camp, access to sustenance and sustaining livelihoods. This prohibition holds only as
long as the opponents agree to all the conditions offered.®’

This tactic is problematic. It appears to be a method to prevent possible future attacks
upon one’s own citizenry, a special type of anticipatory defense against possible danger.
This is preventive defense, as distinct from preemptive defense against probable and
impending danger. This particular tactic is not a legitimate form of defense against attacks
already suffered because it functions as a form of retributive defense that is itself prohib-
ited. As Dorff® observes, this permission countenances the possibility of not distinguish-
ing between combatants and noncombatants which is also stridently condemned.

To complicate the situation, the above cases of collective punishment assume terrorists
act as emissaries for one family, group, community, or nation. In halakhah, the sending
out of an emissary as one’s representatives called shelichut. According to the Talmudic
principle ein shaliach I'davar aveirah, a Jewish emissary is culpable for the crime com-
mitted whereas a principal agent (the one who sent that person) is not.®’ Extending this
principle to our case, however, assumes that “a gentile (unlike a Jew) can serve as a proxy
for evildoing.”®® And it also assumes that the principals supporting a criminal emissary
are culpable as well for that individual’s crime. These statements are hotly contested
among contemporary scholars, for a gentile emissary may not have the legal status of
shelichut at all and therefore acts as a free agent, and hence no one else should be held
accountable for a terrorist’s actions.

Individual Punishment: Interrogation

In regard to individual punishment, apprehending an individual terrorist may not
adequately defend a population from other terrorists’ activity. Yet, a captured individual
may be a fount of information about imminent and future attacks by others. Accessing this
information provokes three questions: (1) what can Judaism say about interrogation of
criminals generally, (2) to what degree are torture techniques permitted, and (3) what is
the value of the intelligence once it is divulged?

The Talmud delineates specific rules about what constitutes credible information in a
court case and how to go about acquiring that information from witnesses.®” Extracting
confessions for normal court procedures may be done by using mild physical discomfort
such as binding and stocks.”

These normal juridical procedures may not be sufficiently timely or efficient for cases
of terrorism. If we use the analogous category of mosrim—informers bent on endangering
Jews—we may find halakhic precedence more suitable for our case of a captured terrorist.
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As a side note, we should be aware that mosrim refers to Jews informing on fellow Jews
to gentiles, and not about gentiles informing against Jews or fellow gentiles. Medieval
emergency courts of selectmen (berurei averot) developed special procedures to gather
evidence and testimony regarding mosrim.”' Nonlethal methods were preferred to disman-
tle the threat posed by a moser, like denunciation or banishment, general bans, and
tattoos.’* These nontraditional investigative measures could be employed only as long
as these courts seek the truth and prevent damage.””

However, not all medieval sages support these nonlethal and noninjurious methods of
protecting Jews against informants. For instance, Maimonides understands killing a moser
before that person informs to be a religious obligation.”* This religious duty and merit
devolve onto individuals, not courts or militaries. He hereby condones the practice of
individual Jews taking the law into their own hands. Moreover, if a moser is captured
after already divulging potentially damaging information against Jews to others, it is, in
Maimonides’ opinion, prohibited to lethally injure that individual unless and until it is
proven in court that that person indeed informed. Also, Maimonides records that some
Jewish communities had the practice of extraditing their informants to gentile courts for
punishments.”

In addition to these nonlethal physical interrogatory methods, courts also employed
deception to extract information.’® Deceitful interrogation, however, risks transgressing
the biblical prohibition of putting a stumbling block before the blind.”” Deception may
also lead to “stealing the good sense” of another (genevat da’at), which is also prohib-
ited.”® On the other hand, it may be necessary to be “crafty with the crafty” and engage
in deceitful tactics so as to protect Jews. For example, if one draws legal implications from
the narrative of the Book of Esther, it is possible to say that national survival warrants
desperate measures of deception.”® Legally, it is permissible to use deceit entrap someone
suspected of engaging in or enticing others to engage in illegal and/or immoral activity
(like idolatry).*°

Entrapment, for Maimonides, might be too late: like with mosrim, he would rather have
people use lethal intervention preemptively to stop a mesit (an enticer to idolatry) from
urging others toward transgressive behavior.®' But he does not render such lethal
preemptive intervention a religious obligation (mitzvah); he merely says this tactic is
legally permissible—for courts and not for individuals. Nor does he say that such tactics
are the most effective or efficient means of protecting a society.

Individual Punishment: Torture

Though some nonlethal and deceptive methods of extracting information from danger-
ous people are permitted, the question of employing torture (deliberately injurious tactics)
is more problematic.®*

Torture techniques to extract intelligence might be justified by the concept of rodef, the
pursuer with lethal intent, introduced earlier. It is legally permissible to prevent a pursuer
from engaging in unlawful behavior by using lethal force to stop him.** Maimonides ren-
ders this preemptive intervention obligatory.®* The significance of this teaching is that
Jews do not need to wait for courts to intervene to save someone’s life. Individual agency
is paramount for protecting someone else’s life. Moreover, one who can intervene and does
not, transgresses the biblical command not to stand idly on the blood of your neighbor.®’

We should note, however, that not every person has the capacity to intervene. There
may be some who are exempt from this responsibility because they lack the skills neces-
sary to intervene successfully. Hence, Maimonides stops short of saying that all Israelites
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are absolutely religiously obliged to preemptively kill rodfim in every case when other
tactics may be (more) effective and efficient.®

Maimonides permits both (a) deliberately (and significant) injurious intervention to save
a life from a rodef already on the attack and (b) deliberately injurious intervention prior to
a criminal actualizing a lethal attack.®” Even though an individual’s criminal thoughts are
sufficient grounds to justify deliberately injurious intervention, Maimonides nonetheless
distances himself from saying that any and every mode of deliberately injurious interven-
tion is justifiable. That is, saving a victim from a criminal’s intention is justified in princi-
ple, but one must be careful that one’s own intervention is not egregious or sloppy.

Consonant with the strategic principle of proportionality discussed above, unneces-
sarily brutal intervention is not merely damnable, according to Maimonides, but is itself
a capital crime according to the Talmud.®® Differentiating unreasonably injurious inter-
vention from reasonably injurious intervention is critical, as it distinguishes between those
who uphold the law and those who transgress it. A sixteenth century law code concludes:
should less-injurious methods suffice to prevent a rodef from actualizing intended harm,
not only are those methods preferred but also anyone using more force is culpable for
unnecessary aggression.®

Returning to the issue of torture itself, we must ask the question if the category of
din rodef—laws of intervention to protect against a lethal attack—justifies imposing
deliberately injurious interrogatory techniques on modern terrorists. Though answering
in the affirmative may be tempting given the above discussion, this conclusion is not
tenable for several reasons. A rodef'is one person pursuing another, and that victim is
identifiable and thus known. Modern terrorists, though, rarely intend to attack just one
individual, and, because of terrorists’ clandestine strategies, hardly ever are the intended
victims identifiable either prior to or even during an attack. More importantly, the laws
of intervention speak in terms of single citizens acting extrajudiciously—of “taking the
law into their own hands™ outside the court system, military tribunal, or police investiga-
tion. Though the principle of employing deliberately injurious intervention is permissible
for individuals in limited circumstances, these laws do not permit governments (or their
instrumentalities) to use these same tactics. (Unless, that is, one thinks it reasonable to
extend laws pertaining to individuals to also shape national policies—a step that is legally,
philosophically, and ethically questionable.)

But surely defending a population from criminal activity is the duty and prerogative of a
government and its instrumentalities. It appears, therefore, the Judaic tradition can counte-
nance the use of deception and mild physical pressure to extract information from an indi-
vidual terrorist.”® Whether the police, military, or judicial court, governmental
instruments are permitted or enjoined to use such nonlethal methods, they are to do so
with great humility and discretion.”’ Even (gentile) criminals are due basic respect; delib-
erately inflicting them undue suffering compromises not only their basic humanness, but
also undermines the reputation of the Judaic tradition generally.92 Hence, speaking on
behalf of modern Jewry, contemporary rabbinic associations across the spectrum of Juda-
ism condemn deliberately injurious interrogation—or torture.”®

Individual Punishment: Worth of Intelligence from Torture

Even if someone or a court obtains information from a terrorist in captivity, what is the
value of that data? In capital cases like terrorism, self-incrimination, even when given vol-
untarily, is forbidden and must be disregarded. This is based on the biblical injunction
“not to join hands with the guilty to act as a malicious witness.”®* The sages of the
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Talmud made this a principle. If one admits to acceding to an act deserving the death
penalty, one is considered wicked (rasha) and thus disqualified as acting as a witness.
Furthermore, because each person is considered a relative to oneself, no one can engage
in self-incrimination.’® Therefore, whatever information a terrorist divulges cannot be
used against that same individual.”®

But what of that individual’s information generally—is any of it credible, even if it does
not implicate that very person? Maimonides delineates ten classes of people who are not
legally competent to offer testimony, one of which is the wicked (harasha 'im).°” The
wicked are those who willfully engage in transgressive behaviors like criminal activity.”®
That terrorists and their collaborators willfully engage in transgressive behavior disquali-
fies whatever testimony they might provide: their information is legally vacuous.
For those who may be coerced into terrorist activity, their information does contain
legal merit. Despite the nonlegal status of such data, information extracted from willful
terrorists may be the only source available to curtail or prevent life-endangering attacks
and therefore should be taken seriously—albeit with a grain of salt.

CONCLUDING THOUGHTS AND RELIGIOUS PARALLELS

This survey of methodological, strategic, and tactical issues in the Judaic tradition
resonates with other religious (Christian and Islamic) traditions’ approaches to dealing
with modern terrorism. For example, the principle of discrimination appears common.
Militaries are obliged to differentiate true combatants from civilians. The latter’s protec-
tion is to be zealously guarded. Unnecessarily harming civilians incurs religious disdain
or damnation as well as legal punishment. Another commonality is proportionality.
Tactics employed to defend a polity from external aggression are to be reasonably
measured so as only to dismantle the threat. Because excessive response is prohibited—
a position clearly articulated in the Judaic tradition—cathartic retribution is therefore pro-
scribed. Should vengeance be appropriate, it is only God’s to manifest, not humanity’s.””
The traditions also share the principle that the only kind of warfare potentially religiously
justifiable in the modern world is a defensive war. Aggressive warfare for personal or
geopolitical gain is prohibited, at least according to the trajectory of the Judaic tradition.
Anticipatory defense is permitted only in certain circumstances.

There remain, of course, issues and themes needing greater clarity. For example, decid-
ing which tactics constitute preventive detention is complex. Certainly the argument to
preventively detain proven criminals is reasonable, as precedent is found both in
the detention of the mentally insane who endanger themselves and/or others and in the
detention of recidivist sexual offenders. In a related fashion, is quarantining a famously
bellicose population to a village, geological area, or in a prison, all considered the same
according to religious traditions? If it is politically or practically impossible to extract
people with criminal intent from a larger population, what are the limits of permissible
collective detention?

Timing is another critical issue. The Jewish legal tradition often speaks in terms of
I’hatchilah—before the fact, and b diyavad—after the fact, when discussing limits to
behavior. As an illustration, the tradition delineates what, from the outset, are the limits
of interrogation. If an individual (already convicted of having intent to murder) dies
during interrogation, the tradition says that, though that person’s death is morally damna-
ble, those causing that person’s death are not punishable by a judiciary. This does not
mean that killing proven criminals is condoned by the Judaic tradition. On the contrary,
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it means that the tradition abhors unnecessary physical force in defense of a community’s
welfare. (Moreover, the textual tradition has all but made capital punishment a null
option; no Jewish court, including Israeli courts, may put someone to death.) Clarifying
jus in bello prior restraints and subsequent consequences of breaches of those laws may
manifest greater conformity to the ROE (rules of engagement) endorsed by law-
promoting and law-abiding governments and their militaries.

A third area deserving further attention is prevention. Terrorists, like all other human
beings, respond to stimuli. There may be a matrix of stimuli that, in varying degrees and
circumstances, constitute sufficient cause for some people to choose terrorist behavior to
mediate perceived and real conflicts instead of other (less violent) methods. Some sample
causes include socioeconomic grievances, geopolitical impotence, religious fervor,
and ultranationalism. Identifying the causes for the terrorism, a community suffers may
help governments devise policies that prevent people from practising terrorist tactics.
For example, investing in communities economically and politically may assuage
grievances and dissuade people from pursuing terrorist behavior. Attending to the causes
of terrorism in a preventive manner may relieve a government of resorting primarily
to military defense mechanisms, mechanisms that have proven to be economically, physi-
cally, morally, and emotionally costly. Preventive diplomatic defense, as is biblically
enjoined, may be the most effective means of eradicating terrorism from the outset and
in the end.

As indicated earlier, it is possible to avoid these texts and issues altogether by invoking
certain general principles that undergird one’s position in favor of or against particular
strategies or tactics. But this practice unnecessarily silences the rich Judaic textual tradi-
tion that reflects upon the real struggles and conflicts Jews have faced throughout their his-
tory. In order to honor the past and its textual legacy, it is necessary for us to engage these
texts, however much we may find them upsetting to our modern sensibilities in this regard.

It is possible, however, to use the textual tradition and its principles in ways that are
malignant. Often, Jews bent on using the textual tradition for lethal personal or political
purposes invoke principles as dogma. Two cases in the 1990s are particularly telling illus-
trations of how dogmatic readings of the textual tradition endanger innocents. In 1994,
Baruch Goldstein, a physician by training, gunned down twenty-nine Muslims praying
in a mosque in Hebron before he was killed by Muslim interveners. Despite general and
overwhelming condemnation from Jews around the world about this unprovoked attack
on unarmed civilians, a few rabbis and lay leaders in Israel and North America praised
Goldstein’s murderous action and death as an act of martyrdom (kiddush hashem). The
second, feeding off the virulent tenor of the first, was the assassination of then Israeli
Prime Minister Yitzhak Rabin by Yigal Amir in 1995. In his defense hearings, Amir
admitted that he was merely following din rodef—of the obligation to intervene on behalf
of an intended victim being pursued by a criminal with lethal intent. That is, Amir consid-
ered Rabin a rodef—a position publicly proffered by rabbis during the Oslo negotiations
—and his was a religiously mandated duty to intervene lethally.'®® What Amir failed to
do was consider the overwhelming breadth and depth of the tradition’s positions regarding
those perceived as rodfim: if intervention is truly necessary, nonlethal intervention is
the first and laudable course of action (and a broad range of nonlethal actions are put for-
ward); only as an absolute /ast resort should lethal intervention be considered. That Gold-
stein and Amir “took the law into their own hands” highlights the danger of both relying
upon and permitting civilian extrajudicial conflict resolution. Obviously, and it need
not be expanded upon: such myopic abuse of the textual tradition is not exclusive to the
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Jewish tradition; extremists and literalists imposing their blinkered readings of religious
texts are found in virtually every community.

For these reasons, wrestling with the broad Judaic textual tradition is especially impor-
tant when exercising (military) power. With mighty hands comes great(er) responsibility
to understand one’s own legal and moral foundations. For Jews, the Jewish textual tradi-
tion offers a solid and yet complex grounding, particularly in regard to warfare. The tradi-
tion entails a rich array of laws and principles, some of which can be treated as jus cogens
—Ilaws unabrogable under any circumstances, yet most of which function in the realm of
realism and can be altered only under limited conditions. It is incumbent upon Jews and
Jewish polities to appreciate that permission to employ a particular tactic does not auto-
matically render it obligatory, effective or efficient. If anything this survey has shown, it
is that the Judaic tradition expresses anxiety about exercising military power. On the
whole, the tradition is loath to advocate or require action compromising the dignity of
an agent, victim, bystander, and God. Because the overall thrust of the Judaic tradition
is toward preserving life, should an emergency arise, bending the ROE in extraordinary
warfare is permissible as long as it is within the bounds of maintaining the dignity of
all—including enemy combatants. Such limits to human agency are critical reminders that
humans are not, and ought not act like, God. The tradition is clear: when forced to defend,
do so only in a manner that is appropriate for mighty Auman hands.
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